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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON 25

/ r~p

7*e 'ouorable, JA) 4 

The Postuaster Goneral.

y dez Mr. Donadson:

I have your lter of Deeber 18., 1947, reqesting a dcision

concerniag osrta q~uestions involvixg the legality of a proposed

new lease with the City of Eew York, the new owners of the quarters

n*E occupied by thi post office garage at Brooklyn, New York.

The record shows tbat the quarters wer originally oaccped

noer a lease dated January Ij, 1938, with the brooklya 3ervice

statzwn, I=.., for a 30->year trn beginning November 18, 393?, and

that the City of Km York, which acquird titi. to the property in

question-en November 26, 1945s, through condemaWtio proceedings has

lubmitted a proposal for a now lease to beccoe *offtlti September

11, 1947, at a redmed rutal rate, the Goverxmb, hever, to ass;=*

the cost of mairtenace and repairs and certain other ohbigations

for the purpose of protecting the City against damages to persons

or property arising out of the Govermmsnt '8 accupaay, of the property.

Specifically, you request to be advised as follow:

1 sharl oe plased to how your ruling as to ihoetbe the agrs..
ment submitted by the City of N~ew York my be approved, and if so
whether the costs of repairs, naitenance, insuranc, et cetera,, may
be defrayod from th;e appropriation for Wehicle Servies.' If youw
.ruling is in the affirmative, I shall also be pleased to kwcs what
showing your office will require, during the oontinuance of the agree-
rAnt vith the City of lw Yorks, of eopliarce with tbLe provisims of



the lawa as eabodied in U.S 40. h, paragraPh 278a. It will also be

appreciated if Z-nu will rule whetiUer th equipmant itemsa, the per-
sonal property of the forwmer owner of the premises zky b acquired
at the ashig price of 1 ana the expense charged to the appro-
priation for I'Vehicle Servio Itt

Under the ori.nal lease referred to, the 3rooklpyn -crvice

5Station, Ircw, let certain space in the building located on the

east side of 'hio Street, between Concord and '1hlwy Streets,

Drookljru, Rae York, to the covrnment for a lO5-ear terma betinimn,

Nove.-ber 168 1)37, at an annual rental rate of P6,O Faragraph

of saio lease reqrld the essor to furnish certain factures

and faciLities as part of the rental consldration &na to keep sae

in hood repair ana cor4itiori to the satisi'action of tCe ;-overrment.

La addition, para;graph 7 of the lease obligated the lessor to airL-

tain the premises in good repair and tensnLable CO=dition durini.: the

continuance of the lease,, ecept in case of dbaage arising from the

act or negligence of the Gover-nient's agents or onployees. As iL-

ulcatled above, the record shows that title to the buldiln, i ques-

tion (e;ept a portion of the eq ipneni, the awnership oi which i s

reported to have been retaiLned b?7 the Goverment's original lcssor)

was aq,.,ired bi, the City of i*ew Yorfk on NJovenber 26, 19h4, throu~'a

condemation proceedings; that the aovernment has continued occupancy

of th quartera and bas paid rent accruing subsequent to the condemna-

tion proceed up to and including September 30, 1947, to the City

of new York at the reatal rate stipulated in the original lease; and

that th City has complied with the terms of the on 4nra lease in

every respect. in the meavtir-e, it appears that as a result of nego-
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tiations conducted with the City by representatires of the post ;zt'ic.

Japartatent, the Gity, by proposal dated Crctober 13, 1907, offered to

redu~ce the rental to 15G,000 per annum, effective as of P'ovembner 2b,

1945, upon certain terms and conditions set forth therein and to

execute a formal agreeriert with the United SLates for the continue

usc and ocus y of the garage space on a month to month basis,

terminable by either party on 30 days' notice. In addition to the

reduction in rental, the said proposal of October 13, 1947, provides

as followst

"1. C*=enci-ng Septeriber 11, 1907 the bnited states Government
will assum full responsibility and pay for all maitrenance charges
for said property including heating and lightig and also agrees to
make all necessary major and minor rep'airs to the building, fixtures
and pluxbing therein at its own cost and expense.

"2. -The United States Government shall keep the adjacent side-
walks in repair and free frw dposits of obectionable materials.

"3, The United States Governaeut Shall comply with all laws
and ordinances and rules and regulations of the various fDpartfiients
aral Bureous of the Government of the City of Now York, o' the State
of New York and of the Federal Government, as they effect said
premises.

14. The United States Goveerment =aal1 have during the term
of this agreemnt, oxcluwive possession and control of the a~id
premises a agrees to sav harmless the city of bew York and its
agents and reprisentatives rrom any claim for damages by rcason of
injury to persons or property occuring on said preadses or the side-
walks adjacent thereto.

i. The United States Goverment will procure Public Liability
Insurance in adequate lizits for the benefit o the Gity of NJew York
covering the said premises, elevators and ad3aoent sidewalks.,

By letter of November 2, 19L?7, to the then Postmaster General,

the City submitted a supplemental proposal -Lunder which it offered to

assuz responsibility for payment of meter c~arge3 for all rater consumed
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in the operation of the garage frog Noeraer 26, 3h45.

It is stated in Y*1r letter. ia ,effects that acceptance of the

City's proposal wil. reslt in a saving to e Uit8u tates of

t.316145h4 in rent ovr the rent provided for under the oriA ifal

lea. as to the cost of iaintefncg and repair of the propert. 

it is stated in the postal inspector's report of December 1 l, ,1: T

that tht cost of aiateaSnB work perforImed by the City duri; the

21 moths begining NAovember 26b l995, the date it acquired title,

averaged ,208.91 per month, Mich amount represented the cost of

all normal and necessary maintegrae works imtiuing a fixed charge

of AB.50 per mth for elevator inspection ard lubrication. A1so,

it is stated in said report that the Assistant §irector of i8eal

tstate for the City has expr1ssed the view that the Government will

be p rsittod to occ"py the garage quarters for at least another two

years. -Sith respect to the elpense which wi)l have to be assumed

by the 3overment for maitenname and repairs, in the Ovnt Of the

aocspts=0 of the city's proposal, it is stated in your letter as

follows 

"1 j(Ajor &ad minor repairs reqir-ing ismdiate attentiont

(a) Roplaceineat of stairSwll wall $12.32

(b) Replacement of stem pipe 1.22

(c) Adjustwent of truck entrance doors 50-88

(d) Glass repLcat 
14.76

(e) Recementing 10 square feet of sidGWalk 4_36

Total 
10l.5

"TI Anticipated major repairs:

(a) Repacement of two fire doors for stoker 200.00
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'III ;osible claim by the City of ttie York for
uaintenance work performed subsequent to
September 11, IA7t

(a) Plumbin, repairs 900.00
(b) Chiarge for servicing elevator 2/3 of flB.5O 12.33

Total

1IV' Amual Maintenance (Tbargest
Annual Two Years

(a) FAintenanc of vhicular entrance doors ;t 0915.83
(b) General aintenance work

(087.60 per mouth) 4L,051,20 422,102J40

(c) Periodical inspection and servicing of
elsutor Q^ 3O.0 per month 366.00 732.00

(d) Sidevalk repairs $ 31;i per month 48.00 96.o0

Tobtal t19,923.12 43v846.241{

'V Public liability insurane?
Annual rate Z06.93 h413.86M

In justification of the estimated expenditures, quoted aikove,

you state thatz

"It will be noted that immediate und anticipated repair woe&,,
vid possible cla-ias, involve a cost of JIl,322.89 and that annual
Mintenarwe chargeas. including insuranceo total :.2,l3.13 .05- &asun-
in,; a total occupanc7y o two rearas the latter itemi would involve
a total cost of .44j260.10 and adding the l,,32289S for repair work
and claias the total would be 2,; 92.9, vhich mould be substantially
less than 25 per cent of one year's rental fihured at. :'.0s,000 a year,
the rate rqusted by the City of New York. Cosequentlys the ap
proval of the a&nent submitted by the City of 1ev York wold not
seem to be in contravention with the provisions of* 1) as contained
in 4I.SXC. 4O paagraph 278 a. in view of the anticipated cost of
negotiating a lease in the preseat market for other aitable ,,,ar"-
quarters at Brooklyn. the pproval of the agmement submitted by
the City of New York would-e&a to be decidedly to the fiancial
interes of the Governzant."

In the ligIt of the circumstances set forth in your letter,

this OQfiee would not be required to object to the execution of a

new lease obligating the Government to niairdtain and repair Lhe space

in question and to the charging of te cost o.' repairs, =aintenanee

WN-117~~~~~~~~~~~~~~~~~~~~~~~~~~~4 .. ..,!.!
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ad iurance to the appropriation 'Vehicle Service. provided the

deviation in the formi of the lease be previously approved by the

Interdepartmental 2ard of Contracts and Adjustments, rneau of

the budget, as required under paragraph 3 of the *Instructions To

Be Obserred In Excutin3g Leaserss, 1 at$thed to the standard form of

%overnment lease as modified for use of the Post Offite Departitent

(see decision of Demaber 18, 1346, B-6lh88, to your predecessor),

and provided turtber that bhe new lease contain a provision for

adjustment of any rental neretofore paid to the City at the rate

of -<5 000 per annum for the period beginng Noveber 26., lib-'

and ending Septe;;Ar 30, 19h7. .iiver, praji numbered 1: oY'

the City's proposal, quoted above, appears obj3etionable insofar

as concems the provision relating to lianbliy for any cliat .'or

damages by reason of injury to peraons or property occurring on

said premiaes or sidewalks adjacent thereto and should not be in-

cluded in any- lease agreezent executed -with the City1. 16 C3amp.

t-en. 803. "n that connection, thehre would appear to be no legal

objection to a proviaion in Lhe lease requiring the lovernatent to

procure public liability insurace as part of the rental cons~sidera-

tion.

Vith respect to the showing that wifl be required by this

oifice during the continuace of the ]ean relative to compliance

with section 322 of the Economy Act of June 30, 1932, 47 statr. h22-

ae aended (40 Ui.SX., seotion 278(a)), it is ssumed that your

question relates to tho 25 percent linitatien containd in said act.

X-~~~~~~~~~~~~~~~~~- :T3,N
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if srch boe the case, sou are advised thiat it will be necessary to

tranaait to the Postal koumts Uivision of tUAS Ofic8, Asheville,;

esorth (aroln, an itemized statement of all esxpeitiwures made for

repairs and maintenance on and after Sep-iber II, 1947, for filing

iLth the proposed new lease (18 Oorp. "en. 675), ana any expenditure

claimed an not being subject to the porcvntawe restriction 'il} haro

to be supporte4 and justified by clear and convincing evidence that

the maintenance or the repairs iwnolved are not, in fact, subject

to such percentage restriction. 20 CoW. 'en. 105. on the other

hand, i- your question relates to the 15 per centun limitation, you

are acivrised that this Office..has not required the submission of any

particular type of evidengA to establish the fair market value oAk

rented premises, it bein-: an administrative responsibility to justify

in each individual-case, by the best availaye evidenCe, that t~ae

rer-tal payment stipulated in the leasce i3 not in excess of that

4iraitation. bee, in tis conection, 1-5776, Ay 24., 1914 6 . Also,

see 12 Comp. 'en. W).

aith reference to your last question, the "Trewnnry Ism ?ost

Office r;epartrwents Ajpropriation Act, 124,. ?dblic Law l7?, appfroved

Jullyi l9t47, under the hea&i ne 'Wehiele sorvicet provides as 0olOWsS
A

"For the hire, mase, intenaice, repair, and operation of

e.iacles for use in the collection, trawsportation, delivery,, anid

sulpervision -i the nail, includinz th1:h repair of vehicles arned b:,I

or under the control ol, ' Units of the i'ational. Guard and departments

and agencies of the Federal flovernment ehere repairs are rade aeces-

sary because of utilization of suca vehicles in the r'ostal s ce;
the rental of garage facilities; accident prevention; lease of

quarters not exceeeding a term of ten y.4ars .or the housing of Aoy-

ernmsent-oined motor vehicles, and including coiipensation to necessary
41



em oyees in the ;otor Vehicle Service, 36, 50000, of 'bab
$l 514,o0o shall be available ex~clusivtely for the purchase of trucks:
Provided, That the Postaster Gernlonay purchas and maintain from
tis appropriation such t raotrs and trailer trucks as may be re-
quired in the opermtion.-of the veticle services Prvided further
That io part of this appropriation xhaU be
or repair of mtor-pvpelled passenger-aarwying Yehicles for use in
connection vith the adistwratva wori of the Nst Office Iepart-
sent in the Dstriet of Celubi&A

sfraasport4tion of equipment and supplies: For the trauspor-
tation and delivery of equijmnV, materials, and supplies for tb.
Pft" Office Department and Posa Survie by freight, exdzL, or
motor transportation, and othr 1inidental expwmses, $52OOOO.;

aibi the said appropriatiou provides for Orntal of garage

facilities, there is notbing contained thore authorizing the

purchas of the equpipet. as itelsied ou pap 8 of the postal in-

spector's repot of December Is 19*Ts, referred to above, and as

re.frrad to in yor ltetr. herefowe, yor last qvustion is

*answrd is the ngcat.ive.

Rospecttully'

Acting Coqptroler General
of the United States.
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