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441 G St. N.W. 
Washington, DC  20548

March 28, 2023

The Honorable Bill Cassidy
Ranking Member
Committee on Health, Education, Labor and Pensions
United States Senate

The Honorable Virginia Foxx
Chairwoman
Committee on Education and the Workforce
House of Representatives

NATIONAL LABOR RELATIONS BOARD: New Protocols Aim to Prevent Errors When 
Swearing in Board Members
Accessible Version
The National Labor Relations Board (NLRB) is a federal agency in the executive branch, 
created to administer and enforce the National Labor Relations Act of 1935.1 NLRB is headed 
by a five-member Board and General Counsel. Each Board member is to be appointed in 
accordance with the Appointments Clause of the U.S. Constitution,2 which mandates that 
“Officers of the United States” whose appointments are established by law be nominated by the 
President and confirmed by the Senate. After the President nominates an individual to be a 
member of the Board, the Senate determines whether to confirm the nomination. If the Senate 
confirms the nomination, the President can then appoint the confirmed nominee to the position.  
The appointment is typically memorialized by a signed presidential commission. The President 
may sign the commission at any time after confirmation, at which time the appointment 
becomes official.3 The appointee then takes the oath of office to be sworn in as a Board 
member, with full authority to carry out the responsibilities of the office, for a term of five years.

On July 28, 2021, a nominee to the Board was confirmed by the Senate, and on August 28, 
2021, the Chairman of the NLRB administered the oath of office to swear in the nominee. On 
September 22, 2021, twenty-five days after the confirmed nominee was sworn in and began 
serving as a member of the Board, the White House informed NLRB that the President had 
signed the nominee’s presidential commission, effectuating his appointment as a Board 
member. After the confirmed nominee received his signed presidential commission on 

                                               
1The National Labor Relations Act of 1935, as amended, encourages the practice of collective bargaining, protects 
the rights of employees in this area, and seeks to eliminate unfair labor practices. Pub. L. No. 74-198, 49 Stat. 449 
(codified at 29 U.S.C. §§ 151–169).   

229 U.S.C. § 153(a) (“[The Board shall consist of five... members, appointed by the President by and with the 
advance and consent of the Senate.”).

3Congressional Research Service, Appointment and Confirmation of Executive Branch Leadership: An Overview, 
Report R44083 (Washington, D.C.: Mar. 17, 2021).  
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September 22, 2021, the Board Chairman re-administered the oath of office to him. Therefore, 
the member’s term began on September 22, 2021. 

Between August 28, 2021, and September 22, 2021, prior to his presidential appointment, the 
Board member conducted some NLRB work. This has raised questions about NLRB’s protocols 
for administering the oath of office.

You asked us to review what led to NLRB administering the oath of office prior to receiving a 
signed presidential commission, as well as any procedures NLRB has implemented to prevent a 
similar error from occurring in the future. 

This report examines why an NLRB member was sworn in prior to receiving a signed 
presidential commission, and what actions NLRB has taken to ensure that such an error will not 
happen in the future. 

To address our objective, we interviewed NLRB officials and collected documentary evidence 
regarding: (1) NLRB’s protocols for swearing in members as of August 2021; (2) the steps that 
resulted in the nominee being sworn in prior to receiving a signed presidential commission; and 
(3) actions NLRB has taken to prevent this error from occurring again, such as revising its 
protocols to swear in new members. Additionally, we reviewed relevant federal laws, 
regulations, and guidance, along with prior GAO work.4

In a separate product, we examined the legal implications of the member’s service prior to his 
presidential appointment (reprinted in enclosure I).5

We conducted the work as a performance audit from March 2022 to March 2023 in accordance 
with generally accepted government auditing standards. Those standards require that we plan 
and perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis for 
our findings and conclusions based on our audit objectives. We believe that the evidence 
obtained provides a reasonable basis for our findings and conclusions based on our audit 
objectives.

Background

NLRB’s two primary functions are to: (1) investigate and resolve allegations of unfair labor 
practices by employers and unions (about 90 percent of NLRB’s workload), and (2) conduct 
secret-ballot elections among employees to determine whether employees wish to be 
represented by a union (about 10 percent of NLRB’s workload).

The Board primarily acts as a quasi-judicial body to decide unfair labor practice and 
representation cases that have been appealed after a decision by an NLRB Administrative Law 
Judge or a Regional Director.6 The General Counsel is independent from the Board and is 
                                               
4GAO, National Labor Relations Board: Meaningful Performance Measures Could Help Improve Case Quality, 
Organizational Excellence, and Resource Management. GAO-21-242, (Washington, D.C.: Mar. 29, 2021).  

5See B-334179, Mar. 28, 2023.

6A Board decision may be appealed to an appropriate U.S. Court of Appeals. If a party refuses to comply with a 
Board decision, the Board may petition for court enforcement of the order. 

https://www.gao.gov/products/gao-21-242
https://www.gao.gov/products/b-334179
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responsible for investigating and prosecuting unfair labor practice cases. The General Counsel 
also provides general legal and administrative supervision of NLRB regional and headquarters 
offices in the processing of unfair labor practice cases, as well as representing NLRB in court.

NLRB Failed to Fully Follow Its Protocols for Administering Its Oath of Office, but Has 
Since Added Internal Controls to Avoid Future Mistakes
NLRB did not fully follow the protocols it had in place to confirm that the presidential commission 
had been signed prior to administering the oath of office to its new member in August 2021. In 
May 2021, NLRB established its original protocols outlining steps for the agency to take upon 
the President nominating a new member to the Board. Among other steps, those protocols 
instructed NLRB’s Director of the Office of Congressional and Public Affairs (OCPA) to 
coordinate with the White House to ensure that, once the Senate confirmed the Board nominee, 
the presidential commission would be signed as soon as possible.7 The protocols said that once 
the commission is signed, the nominee can be sworn in, adding that it is not necessary to have 
the physical document in the agency’s possession, assuming that the signature is confirmed. 
However, the Director of OCPA did not confirm that the commission had been signed. The 
original protocols did not include a specific check by anyone else at NLRB to confirm that the 
commission had been signed.

NLRB officials said that, upon learning on September 22, 2021, that the presidential commission 
had not previously been signed, the NLRB Chairman took several actions to address the 
situation. For example, the Chairman alerted all other Board members and the NLRB Inspector 
General of the error. Officials said the Chairman also halted cases pending before the Board, 
and all votes by the Board, while the Chairman investigated the situation. Additionally, the 
Chairman alerted the Senate Committee on Health, Education, Labor and Pensions and the 
House Committee on Education and Labor about the unsigned presidential commission in a 
letter dated October 8, 2021.8

Further, the Chairman initiated two internal reviews to determine the cause of the error. First, 
NLRB’s Office of Special Counsel and Labor Relations conducted a personnel investigation to 
uncover the cause of the error. As noted above, the investigation found that the Director of 
OCPA failed to verify that the presidential commission had been signed prior to the 
administration of the oath of office to the new member, mistakenly believing it had been signed 
previously. Second, the Chairman instructed the Chief of Staff and the Deputy General Counsel 
to undertake a review of then-current procedures to identify internal controls needed to prevent 
a similar mistake in the future.9

                                               
7The protocols also noted that ensuring the Presidential Commission is signed might entail reaching out to the State 
Department Office of Presidential Appointments.   

8The Chairman also responded to additional inquiry from Senators Burr and Braun and Representatives Foxx and 
Allen through a letter dated December 6, 2021. That letter provided further details on the circumstances surrounding 
the error in administering the oath of office and the member’s service between August 28 and September 22, 2021.

9GAO defines internal control as “a process used by management to help an entity achieve its objectives.” GAO, 
Standards for Internal Control in the Federal Government, GAO-14-704G (Washington, D.C.: September 2014). That 
report also says that internal control helps an entity comply with applicable laws and regulations.   
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Based on that review of procedures, in December 2021, NLRB created new protocols for 
nominations to the Board. Among other steps, the new protocols established a committee for 
handling Presidential appointments requiring Senate confirmation, which NLRB refers to as the 
Presidential Appointment with Senate (PAS) Confirmation committee.10 The PAS committee 
consists of NLRB’s Director of OCPA, Chief of Staff, Solicitor, Deputy General Counsel, 
Associate General Counsel in the Division of Legal Counsel, and the Director of Administration. 
NLRB officials said that NLRB chose those positions specifically to include a combination of 
non-career and career leadership on the PAS committee.

Additionally, NLRB’s new protocols establish several internal controls to ensure the presidential 
commission has been signed prior to swearing in a new Board member.11 Under these 
protocols, for example:

· The Director of OCPA will notify Board nominees that they may not be sworn in until the 
President has signed the nominee’s presidential commission.

· The Director of OCPA will reach out personally to the White House point of contact about 
the signing of the commission. 

· The Director of OCPA will request that the White House email the Director of OCPA when 
the commission has been signed, and, if possible, provide an electronic copy of any 
documentation related to the signed commission. 

· Upon receiving email confirmation that the President has signed the nominee’s presidential 
commission, the Director of OCPA will share the email and any related documentation with 
the PAS committee and the NLRB Chairman. 

· NLRB’s Director of Administration will contact the State Department to confirm their 
understanding that the commission has been signed and begin the process of obtaining the 
formal commission. 

· After all of the above steps have been completed, the PAS committee will convene, in 
person or virtually, to ensure that all members agree that the nominee has been appointed 
by the President and may be sworn in by NLRB. If all members agree, then they shall email 
the NLRB Chairman that the nominee may be sworn in. 

· After the NLRB Chairman has been notified by the PAS committee that the nominee may be 
sworn in, the Director of OCPA then will consult with the nominee about scheduling the 
swearing-in ceremony. The Director of Administration subsequently will maintain records 
related to the appointment, including the presidential commission. 

                                               
10Presidential appointments requiring Senate advice and consent are often referred to as “PAS” positions. NLRB 
refers to this committee as the PAS committee in its internal protocols as well as in its 2021 Performance and 
Accountability Report.   

11While our focus in this report is on NLRB Board member nominations, the protocols apply to nominees for NLRB 
General Counsel, as well. NLRB’s General Counsel is independent from the Board and is responsible for 
investigating and prosecuting unfair labor practice cases and for providing general supervision of NLRB field offices in 
the processing of cases. The General Counsel serves a 4-year term.
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Following each confirmation process, the new protocols state that the PAS committee will meet 
with the Chairman and the General Counsel to review the process with the goal of identifying 
and addressing areas of potential improvement. There has not been a Board nominee since the 
agency adopted the new protocols. As planned, the agency should follow through on its new 
protocols when a new nominee is put in place to ensure they work as intended.

Agency Comments 

We provided NLRB with an opportunity to provide comments on facts and analyses contained in 
this report. NLRB provided technical comments, which we incorporated as appropriate. 

GAO Contact and Staff Acknowledgments 

We are sending copies of this report to the appropriate congressional committees, the Chairman 
of the NLRB, and other interested parties. In addition, the report is available at no charge on the 
GAO website at http://www.gao.gov. 

If you or your staff have any questions about this report, please contact me at (202) 512-7215 or 
costat@gao.gov. Contact points for our Offices of Congressional Relations and Public Affairs 
may be found on the last page of this report. GAO staff who made key contributions to this 
report were Mary Crenshaw (Assistant Director), Andrew Nelson (Analyst-In-Charge), Elizabeth 
Calderon, and Adam Wendel. Also contributing to this report were Jean McSween, Lisa Motley, 
Jessica Orr, and Jessica Rider. 

Thomas Costa, Director

Education, Workforce, and Income Security Issues

http://www.gao.gov/
mailto:costat@gao.gov
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Enclosure I: National Labor Relations Board—Member Service Prior to Presidential 
Appointment, B-334179, March 28, 2023
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